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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

20th April’2018 

 

MONEY SUIT NO.2/2014 

Vijaya Bank  

Head Office –  

41/2 M.G. Road,  

Bangalore - 560001,  

Branch Office – 

Tezpur, Main Road,  

District Sonitpur, Assam      ----- Plaintiff 

-Vs.- 

(1)   Smt. Runu Mahanta 

   Wife of Ranjit Kr. Mahanta 

(2)   Sri Ranjit Kr. Mahanta 

   Son of (L) J. Mahanta 

  Both are residents of – 

   Jyhotiban Path, Chandmari 

   PO & PS - Tezpur 

   District – Sonitpur, Assam     ----- Defendants 

 

This suit for recovery of money amounting to Rs.3,04,962/-,  being the 

balance outstanding from the defendants jointly and severally as on 13-01-

2014 came up for final hearing on 21-03-2018. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

(1) This is a suit for recovery of amounting to Rs.3,04,962/- (Rupees 

Three Lakhs Four Thousand Nine Hundred Sixty Two Only) being the 

balance outstanding from the defendants jointly and severally as on 13-01-

2014 as found in the Loan Account of the defendant No.1 in respect of a 

loan facility under “CLT” scheme. 

 

Case Of The Plaintiff: 

(2) The plaintiff stated that the plaintiff bank is a body corporate and 

defendant No.1 is a businessman. The defendant No.1 in need of financial 

assistance for purchasing furniture, equipments, raw materials, etc for 

commercial purpose, approached the plaintiff bank vide her loan application 

dated 17-03-2011 with a request for sanctioning a financial assistance of 

Rs.2,85,000/-. The defendant No.1 also submitted a quotation showing the 

price of the goods. After due enquiry, the plaintiff-bank sanctioned financial 

assistance of Rs.2,85,000/- in favour of defendant No.1 at an interest @ 

13.50% p.a. Defendant No.1 executed necessary documents of loan 

agreement cum hypothecation, etc. The borrower and the defendant No.2 

(guarantor) bind themselves to repay the financial assistance in 60 EMI after 

6 months moratorium period from the date of disbursement of the loan. 

Defendant No.1 also undertook to pay additional interest of 2% per annum 

of the amounts in default from the date of default or on the entire amount 

of the loan outstanding demanded to be paid by the defendant No.1 in the 

account of defendant No.1.  
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(3) Defendant No.2 executed a Letter of Guarantee on 17-03-2011. In 

the beginning the defendant No.1 deposited some installments but since 

considerable time she failed and neglected to deposit the due installments 

towards liquidation of the outstanding dues, leaving arrears amounting of 

Rs.3,04,962/- till 17-12-2013. Legal notice dated 12-04-2013 was serviced 

on the defendants through their advocate, which the defendant No.1 duly 

acknowledged and received with copy served to the defendant No.2. 

However, it yielded no result and the account remained as non-performing 

Asset. The plaintiff bank being exhausted in their attempts to realize and 

recover their outstanding dues, filed the present suit. Before filing of the suit 

the plaintiff-bank have adjusted the deposits whatsoever kept with the 

defendant No.1 and after appropriating the same, a sum of Rs.3,04,962/- 

(inclusive of interests calculated and charged upto 17-12-2013) is found due 

in the said loan account of defendant No.1. Hence, the present suit was 

filed. 

 

Case Of The Defendants:  

(4) Defendants claimed that the loan to defendant No.1 was sanctioned 

on the terms that the defendant No.1 would repay the loan amount by 

depositing her regular income & she did make repayment. However, 

subsequently, she could not pay due to stoppage of plaintiff. It was also 

claimed that the plaintiff has charged & calculated interest in compound-way 

by violating the terms of loan agreement. It was claimed that the defendant 

No.1 never willfully and voluntarily executed any agreement of loan cum & 

nor did the defendant No.2 stood as guarantor. It is true that the defendant 
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used to operate the said account, but the loan account was not duly kept 

and maintained by the plaintiff bank. Moreover, plaintiff bank has not filed 

any certificates in regard to the correctness of such entries. Furthermore, 

without informing or taking consent of the defendants the plaintiff bank has 

charged and calculated interest at higher rate in the loan account. 

Defendant No.2 has not received plaintiff’s notice dated 12-04-2013. The 

defendants never signed any Letter of Repayment dated 17-03-2011 and 

any Promissory Note dated 17-03-2011. The plaintiff bank neither 

mentioned the number of installments paid by the defendants No.1 in the 

bank nor mentioned the total amount of interests accrued in her loan 

account. Hence, it was prayed that the suit be dismissed with cost. 

 

(5) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether there is cause of action for the suit?  

2. Whether the suit is maintainable in its present form?  

3.  Whether the defendant No.1 executed any agreement of loan-cum-

hypothecation (DOC 53) in favour of the plaintiff-Bank? 

4. Whether the plaintiff-bank is entitled to a decree for recovery of 

Rs.3,04,962/- with contractual interest, as per terms of agreement? 

5.  To what  other relief / reliefs the parties are entitled?  

 

(6) During trial, the plaintiff examined the Asstt. Manager of plaintiff-

bank Sri Raja Rajak as PW-1 and exhibited few documents to prove its case. 

The defendants failed to lead any evidence despite ample opportunity.  
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DISCUSSION, DECISION AND REASONS THEREOF: 

(7) I have carefully perused the evidence, both oral and documentary, 

and the materials available on the case record. Heard argument of both 

sides. The issues are discussed herein below individually. 

 

Issue no. 1: Whether there is cause of action for the suit? 

(8) A cause of action arises when the plaintiff asserts certain facts, 

which the defendant denies. In this case, plaintiff-bank claimed that it had 

loaned the defendant No.1 an amount of Rs.2,85,000/- and out of which the 

defendant No.1 had paid a few EMIs but then became irregular and some 

outstanding against defendant as on the date of filing of the suit was 

Rs.3,04,962/-. However, the defendant denied the same and claimed that 

the whole amount of Rs.2,85,000/- was never released to her and that the 

interest that has been calculated is not as per the agreement or legal 

principles. Thus, it appears that there is a dispute between the parties that 

needs to be resolved and cause of action arose when the defendant 

allegedly started defaulting in repayment. Issue No.1 is accordingly 

settled in favour of plaintiff-bank.  

 

Issue no. 2: Whether the suit is maintainable in its present 

form? 

(9) Though the defendants challenged that the suit is not maintainable 

in present form, however, perusal of the written statement reveals that no 

specific averment is made as to how the suit is not maintainable. I have 

gone through the plaint and its contents and also through the record and I 

failed to find any reason, which makes the suit not maintainable. Hence, 

Issue No.2 is also settled in favour of the plaintiff-bank.  
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Issue no. 3: Whether the defendant No1 executed any 

agreement of loan cum hypothecation (DOC 

53) in favour of the plaintiff - Bank? 

(10) Though the defendant denied that defendant No.1 executed any 

agreement of loan cum hypothecation in favour of the plaintiff-bank, 

however, perusal of the supporting documents reveals that Ext.1 is the 

application for financial assistance that was signed by defendant No.1 and 

Ext.3 is the hypothecation agreement. It is also seen that the Ext.4 is the 

loan cum hypothecation deed. Pertinent to mention that all these documents 

bear the signatures of defendant No.1. To prove the said documents, the 

plaintiff-bank produced the Assistant Manager as PW-1 and he was 

extensively cross-examined in this matter. However, PW-1 stood by his 

evidence and the defendants could not elicit anything from him, which can 

show that the defendant No.1 did not execute these documents. It is settled 

principles under Evidence Act that when a document exists no amount of 

oral evidence can dislodge the same. I have given the matter due 

consideration and also the argument forwarded by both sides. In view of the 

fact that PW-1 has proved Ext.1,3,4, it is hereby held that defendant No.1 

did execute the agreement of loan cum- hypothecation in favour of the 

plaintiff bank. Hence, issue No.3 is settled in favour of the plaintiff-

bank.   

 

Issue no. 4: Whether the plaintiff - bank is entitled to a 

decree for recovery of Rs.3,04,962/- with 

contractual interest, as per terms of agreement? 

Issue no. 5: To what other relief / reliefs the parties are 

entitled? 
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(11) I have heard both sides on this matter extensively and also have 

gone through the evidence of PW-1 and the documents submitted in 

support of the plaintiff’s case. Perusal of the cross-examination of PW-1 

reveals that PW-1 in fact admitted that the defendant has not withdrawn the 

whole sanctioned amount of Rs.2,85,000/- and his cross-examination also 

reveal that though the account was declared NPA, however, interest on the 

balance amount will be calculated. So the question that arises now is that, if 

defendant No.1 has not withdrawn the whole sanctioned amount of 

Rs.2,85,000/- then what is the exact amount that was withdrawn by the 

defendant No.1. Pertinent to mention that the plaintiff is eligible for a decree 

only for the amount which the defendant has in fact withdrawn and no other 

amount. As seen from the evidence of PW-1, the plaintiff-bank has not 

stated in its plaint the exact amount that has been withdrawn by the 

defendant No.1. Thus, a void exists which this Court cannot fill up by 

presumption. Another important thing that came to my notice is that the 

plaintiff-bank has submitted an Account Statement as Ext.11. However, it is 

not accompanied by any certificate as required under the Evidence Act. It is 

also seen that subsequently a fresh balance statement was exhibited as 

Ext.12. However, no certificate has been submitted along with it as required 

under law.  

 

(12) Thus, in view of the above discussion, it is seen that the plaintiff-

bank failed to prove as to what is the amount which the defendant No.1 has 

actually availed from the plaintiff-bank and what amount is presently 

standing payable. Considering the fact that no certificate has been 

submitted along with the balance statement (Ext.11), this statement is not 
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admissible under law. Hence, Issue Nos. 4 and 5 are settled against 

the plaintiff-bank.      

  

ORDER 

THE suit is hereby dismissed without cost. Prepare the decree accordingly.  

 

The suit is disposed of accordingly. 

  

       Given under my hand & seal of the Court on the 20th of April’ 2018. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me : 

 

        

(J. K Muru) 

Steno. 


